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NANCY F. COTT
Equal Rights and Economic Roles:
The Conflict over the Equal Rights
Amendment in the 1920s

he vote achieved, former suffragists turned their attention to sex-based dis-

crimination in the law. To some, the proper strategy, as in suffrage, seemed to
be a constitutional amendment affirming equal rights; men and women would
have to be treated under the law as equals and as individuals. In contrast, suffra-
gists who had struggled to pass legislation shortening hours and improving
working conditions for women in industry had achieved that goal only because
the Supreme Court was prepared to regard women as a special class of workers in
need of governmental protection because of their childbearing role. (See the dis-
cussion of Muller v. Oregon in Sklar’s essay, p. 357) An equal rights amendment
(ERA) would invalidate sex-based labor laws, they feared, since comparable pro-
tection would not be extended to men. The ensuing debate was a critical one creat-
ing deep and lasting divisions. Unable to agree on a unified agenda for four
decades, veterans of the first women’s movement expended energy in internal
conflict, thereby diluting their political effectiveness. Not surprisingly women’s
issues made little headway until the 1960s. ‘

The debate over the ERA was critical not only because of its long-term conse-
quences, but because it highlighted differing views within feminism of the social
significance of gender and the meaning of equality. Does equality require that men
and women have the “same” rights and be subject to the “same” treatment, or does
equality require “different” treatment? How should the law treat the difference
created by women'’s unique reproductive system? With these questions in mind,
Nancy F. Cott carefully assesses the initial debate over the ERA, making clear the
assumptions and limitations inherent in the arguments of each side.

T

Campaigning for ratification of the Equal
Rights Amendment during the 1970s, femi-
Nists who found it painful to be opposed by
other groups of women were often unaware
that the first proposal of that amendment in
the 1920s had likewise caused a bitter split be-
tween women'’s groups claiming, on both sides,

to represent women'’s interests. The 1920s con-
flict itself echoed some earlier ideological and
tactical controversies. One central strategic
question for the women’s rights movement in
the late nineteenth century had concerned alli-
ances: should proponents of “the cause of
woman” ally with advocates for the rights for
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freed slaves, with temperance workers, or labor
reformers, or a political party, or none of them?
At various times different women leaders felt
passionately for and against such alliances, not
agreeing on what they meant for the breadth of
the women’s movement and for the priority as-
signed to women’s issues.! The 1920s contest
over the equal rights amendment reiterated
that debate insofar as the National Woman’s
Party, which proposed the ERA, took a “single-
issue” approach, and the opposing women’s
organizations were committed to maintaining
multiple alliances. But in even more striking
ways than it recapitulated nineteenth-century
struggles the 1920s equal rights conflict also
predictedlinesoffractureofthelatertwentieth-
century women’s movement. The advantages
or compromises involved in “multi-issue” or-
ganizing are matters of contemporary con-
cern, of course. Perhaps more important, the
1920s debate brought into sharp focus (and
left for us generations later to resolve) the
question whether “equal rights”—a concept
adopted, after all, from the male political tra-
dition—matched women’s needs. The initial
conflict between women over the ERA set the
goal of enabling women to have the same op-
portunities and situations as men against the
goal of enabling women freely to be different
from men without adverse consequences. As
never before in nineteenth-century controver-
sies, these two were seen as competing, even
mutually exclusive, alternatives.

The equal rights amendment was pro-
posed as a legal or civic innovation but the in-
trafeminist controversy it caused focused on
the economic arena. Indeed, the connection be-
tween economic and political subordination in
women’s relation to men has been central in
women'’s rights advocacy since the latter part
of the nineteenth century. In the Western po-
litical tradition, women were historically ex-
cluded from political initiatives because they
were defined as dependent—like children and
slaves—and their dependence was read as
fundamentally economic. Nineteenth-century
advocates, along with the vote, claimed wom-
en’s “right to labor,” by which they meant the
right for women to have their labor recog-
nized, and diversified. They emphasized that
women, as human individuals no less than
men, had the right and need to use their talents
to serve society and themselves and to gain
fair compensation. Influential voices such as
Charlotte Perkins Gilman’s at the turn of the

century stressed not only women's service but
the necessity and warrant for women’s eco-
nomic independence. Gilman argued simulta-
neously that social evolution made women’s
move “from fireside to factory” inevitable, and
also that the move ought to be spurred by con-
scious renovation of outworn tradition.

By the 1910s suffragists linked political and
economic rights, and connected the vote with
economic leverage, whether appealing to indus-
trial workers, career women or housewives.
They insisted on women’s economic independ-
ence in principle and defense of wage-earning
women in fact. Since the vast majority of wage-
earning women were paid too little to become
economically independent, however, the two
commitments were not identical and might in
practice be entirely at odds.? The purpose to
validate women’s existing economic roles might
openly conflict with the purpose to throw open
economic horizons for women to declare their
own self-definition. These tensions introduced
by the feminist and suffrage agitation of the
1910s flashed into controversy over the equal
rights amendment in the 1920s.

The ERA was the baby of the National
Woman’s Party, yet not its brainchild alone.

"As early as 1914, a short-lived New York City

group called the Feminist Alliance had sug-
gested a constitutional amendment barring sex
discrimination of all sorts. Like the later NWP,
the Feminist Alliance was dominated by highly
educated and ambitious women in the arts and
professions, women who believed that “equal
rights” were their due while they also aimed to
rejuvenate and reorient thinking about “rights”
around female rather than only madle defini-
tion. Some members of the Feminist Alliance
surely joined the NWP, which emerged as the
agent of militant and political action during the
final decade of the suffrage campaign.’

A small group (engaging perhaps 5 percent
of all suffragists), the NWP grew from the
Congressional Union founded by Alice Paul
and Lucy Burns in 1913.to work on the federal
rather than the state-by-state route to woman
suffrage. Through the ‘teens it came to stand
for partisan tactics (opposing all Democrats
because the Democratic administration had
not passed woman suffrage) and for flamboy-
ant, symbolic, publicity-generating actions—
large parades, pickets in front of the White
House, placards in the Congress, hunger-
striking in jail, and more. It gained much of its
energy from leftwing radical women who were
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attracted to its wholesale condemnation of
gender inequality and to its tactical adaptations
from the labor movement; at the same time, its
imperious tendency to work from the top down
attracted crucial financial and moral support
from some very rich women. When the much
larger group, the National American Woman
Suffrage Association, moved its focus to a con-
stitutional amendment in 1916, that was due in
no little part (although certainly not solely), to
the impact of the NWP. Yet while imitating its
aim, NAWSA’s leaders always hated and re-
sented the NWP, for the way it had horned in
on the same pro-suffrage turf while scorning
the NAWSA’s traditional nonpartisan, educa-
tive strategy. These resentments festered into
deep and long-lasting personal conflicts be-
tween leaders of the two groups.

Just after the 19th Amendment was rati-
fied in August of 1920, the NWP began plan-
ning a large convention at which its members
would decide whether to continue as a group
and, if so, what to work for. The convention,
held six months later and tightly orchestrated
by chairman Alice Paul, brushed aside all other
suggestions and endorsed an ongoing program
to “remove all remaining forms of the subjec-
tion of women,” by means of the elimination of
sex discrimination in law.# At the outset, NWP
leaders seemed unaware that this program of
“equal rights” would be much thornier to
define and implement than “equal suffrage”
had been. They began surveying state legal
codes, conferring with lawyers, and drafting
numerous versions of equal rights legislation
and amendments at the state and federal levels.

Yet the “clean sweep” of such an-approach
immediately raised a problem: would it invali-
date sex-based labor legislation—the laws reg-
ulating women’s hours, wages, and conditions
of work, that women trade unionists and re-
formers had worked to establish over the past
thirty years? The doctrine of “liberty of con-
tract” between employer and employed had
ruled court inferpretations of labor legislation
in the early twentieth century, stymying state
regulation of the wages and hours of male
workers. State regulation for women workers,
espoused and furthered by many women in
the NWP, had been made possible only by dif-
ferentiating female from male wage-earners on
the basis of physiology and reproductive func-
tions. Now members of the NWP had to grap-
ple with the question whether such legislation
was sex “discrimination,” hampering women

workers in the labor market. Initially, there was
a great deal of sentiment within the NWPF, even
voiced by Alice Paul herself, that efforts at
equal rights legislation should not impair exist-
ing sex-based protective labor legislation. How-
ever, there was also contrary opinion, which
Paul increasingly heeded; by late November
1921 she had come to believe firmly that “enact-
ing labor laws along sex lines is erecting an-
other handicap for women in the economic
struggle.” Some NWP affiliates were still trying
to draft an amendment that would preserve
special labor legislation, nonetheless, and con-
tinued to introduce equal rights bills with “safe-
guards” in some states through the following
spring.®

Meanwhile women leaders in other organ-
izations were becoming nervous and distrust-
ful of the NWP’s intentions. Led by the League
of Women Voters (successor to the NAWSA),
major women'’s organizations in 1920 formed a
national lobbying group called the Women’s
Joint Congressional Committee. The LWV was
interested in eliminating sex discrimination in
the law, but more immediately concerned with
the extension of sex-based labor legislation.
Moreover, the LWV had inherited NAWSA’s
hostility to Alice Paul. The first president of the
LWV, Maud Wood Park, still smarted from the
discomfiture that NWP picketing tactics had
caused her when she headed the NAWSA's
Congressional Committee from 1916 to 1920
Other leading groups in the Women’s Joint
Congressional Committee were no less suspi-
cious of the NWP. The National Women's Trade
Union League since the mid-1910s had concen-
trated its efforts on labor legislation to protect
women workers. Florence Kelley, director of
the National Consumers’ League, had been
part of the inner circle of the NWP during the
suffrage campaign, but on the question of pro-
tective labor laws her priorities diverged. She
had spent three decades trying to get state reg-
ulation of workers” hours and conditions, and
was not about to abandon the gains achieved
for women.”

In December 1921, at Kelley’s behest, Paul
and three other NWP members met for discus-
sion with her and leaders of the League of
Women Voters, the National Women’s Trade
Union League, the Woman’s Christian Tem-
perance Union, and the General Federation of
Women'’s Clubs. All the latter objected to the
new constitutional amendment now formu-
lated by the NWP: “No political, civil or legal




disabilities or inequalities on account of sex, or
on account of marriage unless applying alike to
both sexes, shall exist within the United States
or any place subject to their jurisdiction.” Paul
gave away no ground, and all left feeling that
compromise was unlikely. Each side already
thought the other intransigent, though in fact
debate was still going on within the NWP3

By mid-1922 the National Consumers’
League, the LWV, and the Women’s Trade
Union League went on record opposing “blan-
ket” equal rights bills, as the NWP formula-
tions at both state and federal levels were called.
About the same time, the tide turned in the
NWP. The top leadership accepted as definitive
the views of Gail Laughlin, a lawyer from
Maine, who contended that sex-based labor leg-
islation was not a lamented loss but a positive
harm. “If women can be segregated as a class
for special legislation,” she warned, “the same
classification can be used for special restric-
tions along any other line which may, at any
time, appeal to the caprice or prejudice of our
legislatures.” In her opinion, if “protective”
laws affecting women were not abolished and
prohibited, “the advancement of women in
business and industry will be stopped and
women relegated to the lowest, worst paid
labor.”” Since NWP lobbyists working at the
state level were making little headway, a fed-
eral constitutional amendment appeared all
the more appealing. In November 1923, at a
grand conference staged in Seneca Falls, New
York, commemorating the seventy-fifth anni-
versary of Elizabeth Cady Stanton’s Declara-
tion of Sentiments, the NWP announced new
language: “Men and women shall have equal
rights throughout the United States and every
place subject to its jurisdiction.” The constitu-
tional amendment was introduced into Con-
gress on December 10, 192310

In the NWP view, this was the logical
sequel to the 19th Amendment. There were so
many different sex discriminations in state
codes and legal practices—in family law, labor
law, jury privileges, contract rights—that only a
constitutional amendment seemed effective to
remove them. The NWP took the language of
liberal individualism, enshrined in the catch-
phrase of “equal rights,” to express its femi-
nism. As Alice Paul saw it, what women as a
gender group shared was their subordination
and inequality to men as a whole; the legal
structure most clearly expressed this subordi-
nation and inequality, and therefore was the

logical point of attack. The NWP construed this
agenda as “purely feminist,” that is, appealing
to women as women, uniting women around a
concern common to them regardless of the
other ways in which they might differ. Indeed,
at its founding postsuffrage convention the
NWP leadership purposely bypassed issues it
saw as less “pure,” including birth control, the
defense of black women's voting rights in the
South, and pacifism, which were predictably
controversial among women themselves.

The NWP posited that women could and
would perceive self-interest in “purely” gender
terms. Faced by female opponents, its leaders
imagined a fictive or abstract unity among
women rather than attempting to encompass
women’s real diversity. They separated the pro-
posal of equal rights from other social and po-
litical issues and effects. Although the campaign
for equal rights was initiated in a vision of in-
clusiveness—envisioned as a stand that all
women could take—it devolved into a practice
of exclusiveness. The NWP’s “appeal for con-
scious sex loyalty” (as a member once put it)
went out to members of the sex who could sub-
ordinate identifications and loyalties of class,
ethnicity, race, religion, politics, or whatever
else to a “pure” sense of themselves as women
differentiated from men. That meant princi-
pally women privileged by the dominant cui-
turein every way except that they were female."

In tandem with its lobbying for an equal
rights amendment, the NWP presented its
opposition to sex-based labor legislation as a
positive program of “industrial equality.” It
championed women wage-earners who com-
plained of “protective” legislation as restrictive,
such as printers, railroad conductors, or wait-
resses hampered by hours limitation, or clean-
ing women fired and replaced by men after the
passage of minimum-wage laws. Only a hand-
ful of working-class women rose to support for
the ERA, however.1? Mary Anderson, former
factory worker herself and since 1919 the direc-
tor of the U.S. Women’s Bureau, which was
founded to guide and assist women workers,
threw her weight into the fight against the
amendment. Male trade unionists—namely
leaders of the American Federation of Labor—
also voiced immediate opposition to the NWP
aims, appearing at the very first U.S. Senate sub-
committee hearings on the equal rights amend-
ment. Male unionists or class-conscious workers
in this period put their faith in collective bar-
gaining and did not seek labor legislation for
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themselves, but endorsed it for women and
child workers. This differentiation derived partly
from male workers’ belief in women's physical
weakness and veneration of women’s “place” in
the home, partly from presumptions about
women workers being difficult to organize, and
also from the aim to keep women from compet-
ing for men's jobs. Male unionists tended to
view wage-earning women first as women—
potential or actual wives and mothers—and
only secondarily as workers. For differing
reasons women and men in the labor move-
ment converged in their support of sex-based
legislation: women because they saw special
protection necessary to defend their stake in
industry and in union organizations, limited
as it was; men to hold at bay women’s de-
mands for equal entry into male-controlled
union jobs and organizations."

The arguments against the equal rights
amendment offered by trade unionists and by
such women'’s organizations as the League of
Women Voters overlapped. They assumed that
an equal rights amendment would invalidate
sex-based labor laws or, at least, desline them
for protracted argument in the courts, where
judges had shown hostility to any state regula-
tion of employer prerogatives. They insisted
that the greatest good for the greatest number
was served by protective labor laws. If sex-
based legislation hampered some—as the
NWP claimed, and could be shown true, for
instance, in the case of women linotypists, who
needed to work at night—then the proper
tactic was to exempt some occupations, not to
eliminate protective laws whole. They feared
that state welfare legislation in place, such as
widows’ pensions, would also be at risk. They
contended that a constitutional amendment
was too undiscriminating an instrument: ob-
jectionable sex discriminations such as those
concerning jury duty, inheritance rights, na-
tionality, or child custody would be more effi-
ciently and accurately eliminated by specific
bills for specific instances. Sometimes, oppo-
nents claimed that the ERA took an unneces-
sarily federal approach, overriding states’
rights, although here they were hardly consist-
enl for many of them were at the same time
advocating a constitutional amendment to pro-
hibit child labor.

Against the ERA, spokeswomen cited evi-
dence that wage-earning women wanted and
valued labor legislation and that male workers,
too, benefitted from limits on women’s hours

in factories where men and women worked at
interdependent tasks. Before hours were le-
gally limited, “we were ‘free’ and ‘equal’ to
work long hours for starvation wages, or free
to leave the job and starve!” WTUL leader
Pauline Newman bitterly recalled. Dr. Alice
Hamilton, pioneer of industrial medicine, saw
the NWP as maintaining “a purely negative
program, . .. holding down in their present con-
dition of industrial slavery hundreds of thou-
sands of women without doing anything to
alleviate their lot.”* Trade-unionist and Wom-
en’s Bureau colleagues attacked the NWP’s
vision as callously class-biased, the thoughtless
outlook of rich women, at best relevant to the
experience of exceptional skilled workers or
professionals. They regularly accused the NWP
of being the unwitting tool (at best) or the paid
servant of rapacious employers, although no
proof of the latter was ever brought forward.
They heard in the NWP program the voice of
the ruling class and denounced the equal rights
amendment as “class” legislation, by and for the
bourgeoisie.”®

Indeed, at the Women’s Bureau Confer-
ence on Women in Industry in 1926, the NWP’s
opposition to sex-based labor legislation was
echoed by the president of the National Asso-
ciation of Manufacturers, who declared that
the “handful” of women in industry could take
care of themselves and were not served by leg-
islative “poultices.” In this controversy, the po-
sitions also lent themselves to, and inevitably
were colored by, male “allies” whose principal
concerns dealt less with women’s economic or
legal protection or advancement than political
priorities of their own. At the same conference
the U.S. Secretary of Labor appointed by Presi-
dent Coolidge took the side of sex-based pro-
tective legislation, proclaiming that “The place
fixed for women by God and Nature is a great
place,” and “wherever we see women at work
we must see them in terms of motherhood.”
What he saw as the great danger of the age was
the “increasing loss of the distinction between
manliness and true femininity.”’

Often, ERA opponents who supported
sex-based labor legislation—including civic-
minded middle-class women, social welfare
reformers, government officials, and trade
union men—appeared more concerned with
workingwomen'’s motherhood than with eco-
nomic justice. “Women who are wage earners,
with one job in the factory and another in the
home have little time and energy left to carry




on the fight to better their economic status.
They need the help of other women and they
need labor laws,” announced Mary Anderson.
Dr. Hamilton declared that “the great inartic-
ulate body of working women . .. are largely
helpless, ... [and] have very special needs
which unaided they cannot attain....”V
Where NWP advocates had before their eyes
women who were eager and robust, support-
ers of protective legislation saw women over-
burdened and vulnerable. The former claimed
that protective laws penalized the strong; the
latter claimed that the ERA would sacrifice
the weak. The NWP looked at women as indi-
viduals and wanted to dislodge gender differen-
tiation from the labor market. Their opponents
looked at women as members of families—
daughters, wives, mothers, and widows with
family responsibilities—and believed that the
promise of “mere equality” did not sufficiently
take those relationships into account. The one
side tacitly positing the independent profes-
sional woman as the paradigm, the other pre-
suming the doubly burdened motherin industry
or service, neither side distinguished nor ad-
dressed directly the situation of the fastest-
growing sector of employed women, in white-
collar jobs. At least half of the female labor
force—those in manufacturing and in domes-
tic and personal service—worked in taxing,
menial jobs with long hours, unpleasant and
often unhealthy conditions, very low pay, and
rare opportunities for advancement. But in
overall pattern women's employment was leav-
ing these sectors and swelling in clerical, mana-
gerial, sales, and professional areas. White-collar
workers were fewer than 18 percent of all
women employed in 1900, but the proportion
more than doubled by 1920 and by 1930 was
44 percent.'®

The relation of sex-based legislation to
women workers’ welfare was more ambiguous
and complicated than either side acknowl-
edged. Such laws immediately benefitted far
larger numbers of employed women than they
hindered, but the laws also had a negative
impact on women’s overall economic opportu-
nities, both immediately and in the long term.
Sex segregation of the labor market was a very
significant factor, In industries monopolizing
women workers, where wages, conditions, and
hours were more likely to be substandard, pro-
tective legislation helped to bring things up to
standard. It was in more desirable crafts and
trades more unusual for women workers, where

skill levels and pay were likely to be higher—
that is, where women needed to enter in order
to improve their earnings and economic
advancement—that sex-based protective legis-
lation held women back. There, as a contempo-
rary inquiry into the issue said, “the practice of
enacting laws covering women alone appears
to discourage their employment, and thereby
fosters the prejudice against them.” The segre-
gation of women into low-paid, dead-end jobs
that made protective laws for women workers
necessary, was thus abetted by the legislation
itself.!?

By 1925, all but four states limited work-
ingwomen'’s hours; eighteen states prescribed
rest periods and meal hours; sixteen states pro-
hibited night work in certain occupations; and
thirteen had minimum wage regulations. Such
regulation was passed not only because it
served women workers, but also because em-
ployers, especially large corporate employers,
began to see benefits in its stabilization of the
labor market and control of unscrupulous com-
petition. Although the National Association of
Manufacturers, fixed on “liberty of contract,”
remained opposed, large employers of women
accepted sex-based labor legislation on reason-

’ ing about “protection of the race,” or could see

advantages for themselves in it, or both. A vice-
president of Filene’s, a large depactment store
in Boston, for instance, approved laws regulat-
ing the hours, wages, and conditions of women
employees because “economies have been ef-
fected by the reduction of labor turnover; by
reduction of the number of days lost through
illness and accidents; and by increase in the ef-
ficiency of the working force as well as in the
efficiency of management.” He appreciated the
legislation’s maintaining standards as to hours,
wages, and working conditions “throughout
industry as a whole, thus preventing selfish in-
terests from indulging in unfair competition
by the exploitation of women. . . . "%

While the anti-ERA side was right in the
utilitarian contention that protective laws meant
the greatest good to the greatest number of
women workers (at least in the short run), the
pro-ERA side was also right that such laws
hampered women’s scope in the labor market
and sustained the assumption that employ-
ment advantage was not of primary concern
to women. Those who advocated sex-based
laws were looking at the labor market as it
was, trying to protect women in it, but thereby
contributing to the perpetuation of existing
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inequalities, They envisaged wage-earning
women as veritable beasts of burden. That group
portrait supplanted the prior feminist image of
wage-earning women as a vanguard of inde-
pendent female personalities, as equal produc-
ers of the world’s wealth. Its advocates did not
see that their conception of women’s needs
helped to confirm women’s second-class posi-
tion in the economy. On the other hand, the
ERA advocates who opposed sex-based “pro-
tections” were envisioning the labor market as
it might be, trying to ensure women the widest
opportunities in that imagined arena, and
thereby blinking at existing exploitation. They
did not admit to the vulnerabilities that sex-
based legislation addressed, while they overes-
timated what legal equality might do to unchain
women from the economic stranglehold of the
domestic stereotype.

Women on both sides of the controversy,
however, saw themselves as legatees of suffra-
gism and feminism, intending to defend the
value of women’s economic roles, to prevent
economic exploitation of women and to open
the doors to economic opportunity. A struggie
over the very word feminism, which the NWP
had embraced, became part of the controversy:
For “us even to use the word feminist,” con-
tended Women's Trade Union League leader
Ethel Smith, “is to invite from the extremists a
challenge to our authenticity.” Detractors in
the WTUL and Women's Bureau called the
NWP “ultra” or “extreme” feminists. Mary
Anderson considered herself “a good femi-
nist” but objected that “over-articulate theo-
rists were attempting to solve the working
women'’s problems on a purely feministic basis
with the working women’s own voice far less
adequately heard.” Her own type of feminist
was moderate and practical, Anderson de-
clared; the others, putting the “woman ques-
tion” above all other questions, were extreme
and abstract. The bitterness was compounded
by a conflict of personalities and tactics
dragged on from the suffrage years. Oppo-
nents of the ERA, deeply resenting having to
oppose something called equal rights, ma-
ligned the NWP as “pernicious,” women who
“discard[ed] all ethics and fair play,” an “insane
crowd” who espoused “a kind of hysterical
feminism with a slogan for a program.”? Their
critiques fostered public perception of femi-
nism as a sectarian and impracticable doctrine
unrelated to real life and blind to injustices be-
sides sex inequality. By the end of the 1920s

women outside the NWP rarely made efforts
to reclaim the term feminist for themselves,
and the meaning of the term was depleted.

Forced into theorizing by this controversy,
not prepared as philosophers or legal theorists,
spokeswomen on either side in the 1920s were
grappling with definitions of women’s rights
as compared to men’s that neither the legal nor
economic system was designed to accommo-
date. The question whether equality required
women to have the same rights as men, or dif-
ferent rights, could not be answered without
delving into definitions. Did “equality” per-
tain to opportunity, treatment, or outcome??
Should “difference” be construed to mean sep-
aration, discrimination, protection, privilege—
or assault on the very standard that the male
was the human norm??

Opponents of the ERA believed that sex-
based legislation was necessary because of
women’s biological and social roles as mothers.
They claimed that “The inherent differences
are permanent. Women will always need many
laws different from those needed by men”;
“Wornen as such, whether oi not they are moth-
ers present or prospective, will always need
protective legislation”; “The working mother is
handicapped by her own nature.”” Their ap-
proach stressed maternal nature and inclina-
tion as well as conditioning, and implied that
the sexual division of labor was eternal.

The NWP’s approach, on the other hand,
presupposed that women’s differentiation
from men in the law and the labor market was
a particular, social-historical, and not neces-
sary or inevitable construction. The sexual di-
vision of labor arose from archaic custom,
enshrined in employer and employee attitudes
and written in the law. The NWP approach as-
sumed that wives and mothers as well as unen-
cumbered women would want and should
have open access to jobs and professions. NWP
proponents imagined that the sexual division
of labor (in the family and the marketplace)
would change if women would secure the same
rights as men and have free access to wage-
earning. Their view made a fragile potential
into a necessary fact. They assumed that wom-
en’s wagce- carning would, by its very existence,
challenge the sexual division of labor, and that it
would provide the means for women’s economic
independence—although neither of these tenets
was necessarily being realized.

Wage-earning women'’s experience in the
1910s and 1920s, as documented by the Women's
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Bureau, showed that the sexual division of labor
was budged only very selectively and margin-
ally by women’s gainful employment. Most
women’s wages did not bring them economic
independence; women earned as part of a plan
for family support (as men did, though that was
rarely stressed). Contrary to the NWP’s feminist
visions, in those places in the nation where the
highest proportions of wives and mothers
worked for pay, the sexual division of labor was
most oppressively in place. To every child grow-
ing up in the region of Southern textile and to-
bacco mills, where wives and mothers worked
more “jobs” at home and in the factory than any
other age or status group—and earned less—
the sexual division of labor appeared no less
prescriptive and burdensome than it had before
women earned wages.”

Critiques of the NWP and its ERA as “ab-
stract” or “extreme” or “fanatical” represented
the gap between feminist tenets and harsh
social reality as an oversight of the NWP, a fail-
ure to adjust their sights. Even more sympa-
thetic critics, such as one Southern academic,
asked rhetorically, “Do the feminists see in the
tired and haggard faces of young waitresses,
who spend seventy hours a week of hard work
in exchange for a few dollars to pay for food
and clothing, a deceptive mask of the noble
spirit within?” She answered herself, “Surely it
is not an increasing army of jaded girls and
spent women that pours every day from fac-
tory and shop that the leaders of the feminist
movement seek. But the call for women to
make all labor their province can mean noth-
ing more. They would free women from the
rule of men only to make them greater slaves to
the machines of industry.”* Indeed, the exploi-
tation of female service and industrial workers
at “cheap” wages cruelly parodied the feminist
notion that gainful employment represented
anassertion of independence (just as the wifely
duties required of a secretary parodied the
feminist expectation that wage-earning would
challenge the sexual division of labor and
reopen definitions of feminity). What such crit-
ics were observing was the distance between
the potential for women’s wage-earning to
challenge the sexual division of labor, and the
social facts of gender and class hierarchy that
clamped down on that challenge.

Defenders of sex-based protective legisla-
tion, trying to acknowledge women’s unique
reproductive endowments and social obliga-
tions, were grappling with problems so difficult

they would still be present more than half a
century later. Their immediate resolution was
to portray women'’s “difference” in merely cus-
tomary terms. “Average American women
prefer to make a home for husbands and chil-
dren to anything else,” Mary Anderson asserted |
in defense of her position. “They would rather
fulfill this normal function than go into the
business world.”” Keeping alive a critique of the
class division of wealth, protective legislation
advocates lost sight of the need to challenge the
very sexual division of labor that was the root of
women’s “handicap” or “helplessness.” As com-
pared to the NWP’s emphasis on the historical
and social construction of gender roles, advo-
cates of sex-based protective legislation echoed
customary public opinion in proposing that
motherhood and wage-earning should be mu-
tually exclusive. They easily found allies among
such social conservatives as the National Coun-
cil of Catholic Women, whose representatives
testified against the ERA because it “seriously
menaced ... the unity of the home and family
life” and contravened the “essential differences
in rights and duties” of the two sexes which
were the “result of natural law.” Edging into
plain disapproval of mothers of young children
who earned, protective legislation supporters
became more prescriptive, less flexible, than
wage-earning mothers themselves, for whom
cash recognition of their labor was very wel-
come. “Why should not a married woman work
[for pay], if a single one does?” demanded a mill
worker who came to the Southern Summer
School for Women Workers. “What would men
think if they were told that a married man
should not work? If we women would not be so
submissive and take everything for granted, if
we would awake and stand up for our rights,
this world would be a better place to live in, at
least it would be better for the women. . . . 728
The onset of the Depression in many ways
worsened the ERA controversy, for the one side
thought protective legislation all the more cru-
cial when need drove women to take any jobs
available, and the other side argued that pro-
tective legislation prevented women from com-
peting for what jobs there were. In the 1930s it
became clear that the labor movement’s and
League of Women Voters’ opposition to the
equal rights amendment ran deeper than con-
cern for sex-based legislation as an “entering
wedge.” The Fair Labor Standards Act of 1938
mandated wages and hours regulation for all
workers, and the U.S. Supreme Court upheld it
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in 1941; but the labor movement and the LWV
still opposed the ERA. Other major women'’s
organizations, however—most importantly
the National Federation of Business and Pro-
fessional Women’s Clubs and the General Fed-
eration of Women’s Clubs—and the national
platforms of both the Republican [Party] and the
Democratic Party endorsed the ERA by 1944.%
We generally learn “winners™ history—not
the history of lost causes. If the ERA passed by
Congress in 1972 had achieved ratification by
1982, perhaps historians of women would read
the trajectory of the women’s movement from
1923 to the present as a steady upward curve,
and award the NWP unqualified original in-
sight. The failure of the ERA this time around
(on new, but not unrelated, grounds) compels
us to see the longer history of equal rights in
its true complexity.® The ERA battle of the
1920s seared into memory the fact of warring
outlooks among women while it illustrated
the inevitable intermeshing of women'’s legal
and political rights with their economic situa-
tions. If the controversy testified to the diffi-
culty of protecting women in the economic
arena while opening opportunities to them,
even more fundamentally the debate brought:
into question the NWP’s premise that the ar-
ticulation of sex discrimination—or the call
for equal rights—would arouse all women to
mobilize as a group. What kind of a group
were women when their occupational and
social and other loyalties were varied, when
not all women viewed “women’s” interests, or
what constituted sex “discrimination,” the
same way? The ideological dimensions of that
problem cross-cut both class consciousness
and gender identity. The debate’s intensity,
both then and now, measured how funda-
mental was the revision needed if policies and
practices of economic and civic life deriving
from a male norm were to give full scope to
women—and to women of all sorts.
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